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(not sent by post) 

 22nd December 2015 

 

Dear Sirs 

 

MARINE LICENCE APPLICATION ORDML145 – TIDAL LAGOON, SWANSEA BAY 

 

1. We write in reply to your email of 6th November inviting us to comment on: 

a. the documents supplied with your email: 

i. the revised “turbine selection” paper; 

ii. the “scenarios” paper; 

iii. the “STRIKER detail table”; and 

iv. the “Bristol Channel fish length frequency” document. 

b. “the potential enhancement options” – presumably those referred to in the action points 
from the meeting on 13th October1 but not yet received. 

As ever, we write with the support of and with input from Afan Valley Angling Club, Fish Legal 
and the Angling Trust. 

 

2. TLSB PAPERS – GENERAL 

a. Whilst we agree (we’ve been saying it all along) that the IBM should be dispensed with as 
wholly unreliable, we don’t accept that, as stated in your Briefing Note2, “an estimate of 

                                                 
1 The ‘action points’ included: “5. NRW to provide an updated list of the potential enhancement options, including, where possible, lists 
of priorities, clarity and timelines for delivery over what is being delivered as part of NRW’s obligations to be provided to TLSB (NRW)”. 
2 Update No 10 obtained by us on 15th December via an information request 



 

Pontardawe and Swansea Angling Society Ltd  Page 2 of 12 

the potential impact to Fisheries could be provided by the results of the STRIKER model 
alone, assuming that 100% of the fish passed through the turbines”. 

b. We’ve stated repeatedly, since our first submission to the DCO examination, that turbine 
strike mortality is only one of the many potential impacts on fisheries3. Your statement 
disregards, eg: 

i. massive, unnatural flows in Swansea Bay interfering with normal migration routes 
and behaviour and concealing spates in the River Tawe; 

ii. fish drawn into the impoundment being trapped or at least delayed – which has 
significant consequences for survival4; 

iii. post-passage predation by birds or other fish; 

iv. fish being driven away from the area by unfavourable conditions5; 

v. other miscellaneous effects which cannot be anticipated, although it can be reliably 
predicted that such effects will occur – they always do; 

vi. lifetime population effects of such impacts – including lost production and the Allee 
effect6 which can lead to gross underestimation of extinction risks. 

Furthermore, while 100 percent of the fish stock passing through the turbines is clearly an 
improbable maximum, it is far from clear that the maximum number of passages through 
the turbines is two for a given life stage. So a bigger impact might occur if, say 50 percent 
of the stock passed through 6 times for that life stage. 

c. Whilst not particularly relevant if the IBM is dispensed with, we can’t let this opportunity 
pass without drawing attention to a slide from a recent presentation by Ted Potter 
considering the likely distribution of migratory salmonids in the Celtic Sea / Bristol 
Channel / Severn Estuary. Particle modelling similar to that used by THA suggests that 
sea trout leaving the River Tywi are likely to spread something like this… 

                                                 
3 See also the Devon and Severn Inshore Fisheries Conservation Authority (IFCA) briefing note (Aug. 2015) on the proposed Severn 
tidal lagoons which concludes that “Impacts can be largely split into those that are direct (fish strike through turbines, barriers to 
migration) and those which are indirect (change/ loss of habitat, water quality, tidal cycles). It should be noted that the indirect effects of 
tidal lagoons could have just as large effects as more direct impacts” 
4 Solomon, DJ & Sambrook, HT (2004). Effects of hot dry summers on the loss of Atlantic salmon, Salmo salar, from estuaries in South 
West England. Fisheries Management and Ecology 11, 1-11 
5 look at what’s happened with relative sea trout numbers in the Tawe and the Neath since the Tawe Barrage was completed – dramatic 
declines in Tawe numbers and increases in Neath numbers 
6 Prof. Carlos Garcia de Leaniz et al, 2015, “Expert Assessment of TLSB’s monitoring proposal for Atlantic salmon and sea trout, as set 
out in the AEMP” 
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which supports our claims all along, resisted by THA, that fish, not only sea trout, are 
likely to approach Swansea Bay from any direction. For example, we suggest that you 
should have considered the possibility that juvenile shad from the Afon Tywi SAC may 
enter Swansea Bay in significant numbers. 

 

3. TLSB PAPERS – SCENARIOS 

a. The HYBRID case, apparently cobbled together by THA / TLSB without the agreement of 
the meeting on 13th October, is not to be relied upon for assessing the risk to smolts and 
kelts, because it fails (as does the IBM generally) to take account of varying river flows: 

i. flows from the river and across the Bay vary considerably according to the quantity 
of water coming down the river and this variation hasn’t been modelled; 

ii. the water quality model in the Environmental Statement, which models storm 
events, shows that high river flows would follow the lagoon wall straight out to the 
turbine array where, if the tide is flooding, fish (possibly in shoals) would probably 
be swept into the lagoon. 

b. The INTERMEDIATE case has been discredited, as it uses the IBM and suffers from the 
faults recognised by everyone except THA / TLSB.  

c. Neither the WORST case nor the INTERMEDIATE case takes account of: 

i. repeat spawning salmon, which generally contribute about 10 percent of the run 
and contribute disproportionately to egg deposition compared to younger fish due to 
their greater size; 

ii. multiple spawning sea trout: 

(a) larger fish with high fecundity, more vulnerable to turbine strike, the loss of 
which would be highly significant, having a disproportionate impact on sea 
trout abundance; 
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(b) which should be modelled encountering the turbines as a smolt, then 
subsequently as a fresh adult and then as a kelt for every return to spawn – a 
sea trout on its third return, should have passed through the turbines twelve 
times; 

iii. repeat encounters within one year (in and out of the lagoon more than once, and/or 
‘encountering’ the turbines more than once because of more than one approach to 
the river mouth (eg. because delayed entry by barrage), or ‘wrongly’ homing 
towards a rivermouth and then leaving again for the ‘correct’ river, etc). 

d. The WORST case assumes that fish pass both ways through the turbines and sluices at 
the same rate as water, 80:20, without any bias towards certain tidal states or towards 
turbines or sluices but: 

i. no evidence is presented for that assumption; 

ii. as we understand it, sluices will only operate for short periods at the top and bottom 
of each cycle – the time-based split between turbines and sluices is not 80:20 and 
for most of the time fish can only go through the turbines. 

e. Alternative WORST cases, which have not been assessed, would be to assume that all 
fish go through the turbines one way only, or ‘encounter’ them on more than one 
occasion. Why is it assumed that: 

i. all fish going in would come back out; and that 

ii. fish would only get drawn into the impoundment once..? 

We’ve argued from the outset that delays caused by the Tawe Barrage are likely to cause 
fish to mill about in the Bay in areas where they will be vulnerable to repeat encounters. 
Even THA accepted in the meeting on 13th October that the impacts on sea trout that are 
resident in coastal waters have not been modelled – and implicitly that the risk to them is 
greater. Why has there been no attempt to assess this further risk, and include it within 
the ‘worst case scenario’? 

We note from Section 6 of the draft minutes that Ted Potter (CEFAS) voiced similar 
concerns: “TP raised concerns that care should be taken when presenting this 
information as it contains a maximum potential impact category (100% of fish 
encountering the turbines twice) which AT stated in his earlier presentation at the meeting 
that he considers unrealistically high and may cause unnecessary concerns from 
stakeholders should it be communicated incorrectly. TP noted that this may not represent 
a maximum for all fish species; fish resident in the Bay could be subject to multiple 
passages in and out of the lagoon.” 
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4. TLSB PAPERS – STRIKER. Although apparently used widely, we have doubts about TLSB / 
THA use of this model: 

a. We understand that the model was developed for use in freshwater. Has it been 
confirmed by THA and verified by NRW that appropriate allowance has been made for its 
use in denser sea water? 

b. A lot of assertions by THA as to the workings of the model are apparently being accepted 
at face value. THA’s claimed expertise has been found wanting in a number of areas and 
we think NRW needs to verify such assertions. 

c. FISH LENGTHS  

i. We wrote to you on 4th December about fish length frequency data used by THA / 
TLSB for the STRIKER model. We had hoped that we’d have had some sort of 
response by now. It can’t be difficult to establish whether we’re right.  

ii. We produced a lot of information showing that the Environmental Statement used 
incorrect data, likely because of the errors involved to understate considerably the 
mortality rate for fish going through the turbines. Larger fish suffer greater mortality. 
Understatement of fish lengths therefore understates mortality. 

iii. As a result of one of our information requests, we’ve been given this week the 
paper “Fish length frequency tables”. It again suggests that Panteg trap data were 
used in Appendix 9.4 to the ES but the sizes in that table do NOT correspond with 
the sizes used in Appendix 9.4 Tables A2.1 to A2.9. Eg: 
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d. TURBINE MORTALITY RATES  

i. Tables A2.1 to A2.9 show significant variations in mortality rates according not only 
to fish size but also to tidal state (ebb or flood) and generating “head”.  

ii. Those variations are ironed out in Tables A3 and A4 to eliminate the worst case 
mortality rates.  

iii. Whilst the ironing out is done on the basis of the frequency of occurrence (duration) 
of various conditions, it’s assumed that turbine encounters will be evenly spread 
over all conditions. No evidence is presented for this and no account is taken of 
variations in draw zone, fish presence / behaviour (eg, schooling), etc.  

iv. In fact, NRW Fisheries argued (on the basis of the IBM videos) during the DCO 
examination that turbine encounters were anything but evenly spread over time and 
place, with definite bias for particular sections of the turbine array.  

v. We haven’t been given the same sort of detail as presumably was / will be utilised 
for the re-running of the STRIKER model but it seems likely that: 

(a) the same massaging of mortality rates will have occurred; and  

(b) the rates given in Table 4 of the “turbine selection” paper can’t therefore be 
described as “worst case”. 

 

5. POPULATION EFFECTS 

a. CURRENT STOCKS.  

i. Contrary to the claim in the Env Statement (para 9.4.3.5) that “broad scale 
estimates of fish numbers seem to indicate fairly stable populations”, salmon and 
sea trout stocks in Wales are currently in trouble. 

ii. Papers presented to the NRW Board7 in July 2015, which you appear to be aware 
of, describe the problem and the range of measures needed to deal with the 
problem. 

iii. The attached “Know Your River – River Tawe Salmon and Sea Trout Catchment 
Plan.pdf” and similar documents for the Neath and Afan describe the problems in 
those rivers. 

                                                 
7 NRW Board papers re salmon and sea trout stocks: 
http://naturalresources.wales/media/4664/nrw-b-b-4015-management-options-to-address-the-decline-in-stocks-of-salmon-and-some-
sea-trout-in-wales.pdf 
http://naturalresources.wales/media/4637/nrw-b-b-4015-annex-1-catch-and-release-options-for-salmon-and-sea-trout.pdf 
http://naturalresources.wales/media/4638/nrw-b-b-4015-annex-2-technical-report.pdf  
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iv. Salmon stocks in the Tawe are declining and are now “At Risk”, which according to 
NRW policy set out in the Board papers means that it’s necessary to “Identify range 
of options to urgently achieve zero exploitation by both rods and nets – (include 
100% C&R) – look to maintain socio-economic benefits where possible.” 

v. I alerted PINS and yourself to this prospect in our DCO Deadline 2 submission in 
July 2014. 

vi. We were therefore shocked to read the email exchange between yourself and John 
Wheadon on 23rd October (attached), obtained by us this week via an information 
request: 

(a) your email suggests that you’ve already decided to grant a Marine Licence 
when you’ve worked out how to overcome the fisheries difficulty; 

(b) at least you recognise that approving a project which will kill significant 
numbers of fish is incompatible with concurrent measures to restrict legitimate 
(valuable) fisheries (recreational and commercial) because of a crisis with 
stock numbers; 

(c) it’s more than a reputational issue, though, it’s also a legal issue; 

(d) John Wheadon, presumably not an EAW / NRW Fisheries man, gets it 
completely wrong when he reduces the issue to one of “intent”; 

(e) it’s coming to something when we need to remind NRW of its duty to 
maintain, improve and develop fisheries (which includes fishing as well as 
fish), transferred intact from EAW to NRW via the Establishment Order 2012 
and Functions Order 2013; 

(f) that duty is set out in statutory guidance by the Welsh Govt in these terms: 

“To maintain, improve and develop salmonid and freshwater fisheries, and in 
particular: 

• to ensure the conservation and maintain the diversity of freshwater fish, 
salmon, sea trout and eels and to conserve their aquatic environment; and 

• to enhance the contribution salmon and freshwater fisheries make to the 
economy, particularly in remote rural areas and in areas with low levels of 
income; and 

• to enhance the social value of fishing as a widely available and healthy 
form of recreation; and 

• to contribute to the Assembly’s aims and objectives for freshwater 
fisheries management”; 

(g) please don’t tell us that NRW’s purpose is different these days – the NRW 
barrister at the DCO Hearing on 21st-22nd October 2014 said: 
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“NRW clarified an earlier answer that it gave in response to Q2.4 of the 
Examining Authority’s Questions dated 16 June 2014. If that answer gave the 
impression that NRW would be coming to a view as to whether this particular 
project complied with NRW’s statutory “purpose”, it was necessary to make 
clear that the “purpose” is a high-level principle that guides NRW in all its 
spheres of activity…” 

(h) you might wish to take legal advice on this point, rather than rely on the off-
the-cuff advice of John Wheadon. 

b. EFFECTS OF LAGOON MORTALITY. 

i. We note that at the meeting on 13th October “Some discussion was held 
surrounding the possibility of back calculating the number of fish that would have to 
go through the turbine to reach a defined critical impact threshold but it was agreed 
not to take this approach forward”.  

ii. You might wish to ask NRW Fisheries staff and CEFAS (we intend to): 

(a) about the level of additional mortality that our salmon and sea trout 
populations can sustain, if any, without: 

(1) jeopardising their ability to achieve their management objectives 
(exceeding the Conservation Limit on average 80% of the time); and  

(2) a significant risk of local extinction. 

Given the depleted and declining state of most salmon stocks, they are now 
far more sensitive to additional mortality than if stocks were abundant. In 
theory, there will be a tipping point where even a small, sustained increase in 
mortality rates could drive a stock to extinction. We don't think it’s reasonable 
to assume that additional lagoon mortality will not lead to the reaching of this 
‘tipping point’ in relation to stocks of salmonids. 

(b) how much the egg deposition on the Tawe (and Neath and Afan) would be 
increased, proportionately, by imposing 'zero exploitation' (as required by the 
Decision Structure for stocks that are “At Risk”); 

(c) how many extra eggs (and spawning salmon) are needed to get the Tawe 
stock to meet its management objective; 

(d) whether they have considered asking THA to model multi-generational 
impacts of the lagoon on salmon populations using the stock-recruitment 
relationship, marine mortality rate and other parameters for the dynamics of 
local populations assumed by NRW and CEFAS in their annual assessment 
of salmon stocks 
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iii. You might then be in a better position to: 

(a) assess the appropriateness of the “impact bands” currently proposed by 
TLSB; and 

(b) make a decision about the sustainability of the proposed lagoon.  

c. WFD IMPLICATIONS. You’ll appreciate that approving a project which would interfere 
with attempts to rescue migratory fisheries linked to Swansea Bay is likely to be 
problematic, in view of WFD Article 4.8… 

 

6. MITIGATION / OFFSET.  

a. Although the meaning of the phrase is unclear, we see from your Briefing Note8 that you 
are contemplating “a fisheries enhancement strategy … to account for this ‘maximum’ 
loss”, discussed above.  

i. We don’t accept that the risk of significant losses can be accepted on the basis that 
they can be offset by measures elsewhere to boost stocks, if that is the meaning of 
this phrase. 

ii. Current stock levels are not inhibited by the carrying capacity of rivers. They are in 
trouble for other reasons and increasing spawning areas etc will not solve those 
problems.  

iii. River improvements are generally to be welcomed but they could not in this case be 
assumed to counter potential losses. 

iv. ‘Enhancements’ in individual streams (and thus of discrete salmonid stocks) are 
most unlikely to be able to ‘replace’ the precise stocks harmed by the lagoon, so 
there would be no ‘like-for-like’ compensation, ie. to the fisheries actually harmed. 

b. The latest “potential enhancement options” haven’t been provided to us, so obviously we 
cannot comment on them even though we clearly have a right to do so as parties who 
could be closely affected by the ‘options’ actually chosen. We enclose, however: 

i. a TLSB “Tawe Barrage fish pass” paper supplied to us 2014; 

ii. an EAW paper prepared in 2008 about the Capitol Falls on the Twrch, referred to 
as “Plan B” in the TLSB Tawe Barrage paper; 

iii. our response to the Tawe Barrage and Capitol Falls papers, supplied to TLSB 
before we met them in July 2014; 

iv. our note of the meeting in July 2014 (we couldn’t agree the TLSB minutes); 

                                                 
8 Update No 10 obtained by us on 15th December via an information request 
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v. a document supplied to us by TLSB before we met them again in July 2015, 
reformatted and with a “response” column added; 

vi. an email exchange (16th July / 18th August) with TLSB after the meeting. 

c. You’ll see that we don’t like the word “enhancement”, because it implies provision by the 
developer of something for nothing. We’re not looking for enhancements. If the scheme 
were approved, which we’re obviously against, we’d expect you to insist on necessary: 

i. “mitigation” (measures linked directly to the project to reduce harm); and  

ii. “offset” (measures taken elsewhere to counteract harm caused by the project).  

d. We don’t expect TLSB to be allowed to fund work which NRW would be obliged to 
undertake anyway (eg, to meet WFD obligations), which would create additionality 
conflict. 

e. You’ll also see, contrary to the TLSB suggestion in the meeting with you on 13th October, 
that we’ve: 

i. indicated that we’d welcome radical action to deal with the Tawe Barrage 
obstruction because it would help to get fish, which are delayed or lost in the Bay, 
into the river and away from the lagoon; 

ii. sought proposals from TLSB for dealing with other identified obstructions, which 
have not been forthcoming. 

 

7. PROCEDURE. 

a. ENGAGEMENT. We have to protest again about the difficulty we’ve had getting essential 
information and engaging with you in this process: 

i. we suggested at the outset that you should regard PASAS as a “consultation body” 
but you refused – in our opinion not exercising your discretion properly (although 
some of your replies suggested you might be mis-reading the provisions); but 

ii. long after the formal consultation period has ended you engage with us 
occasionally, with ad hoc deadlines, whilst denying that such engagements are in 
respect of “further environmental information”; 

iii. we have to drag information out of you and you keep saying that you’re not looking 
for us to comment on the views of other bodies but you have to admit that the 
quantity and quality of input by us (including ‘our’ experts) has been significant, 
often covering points that others have missed;  

iv. NRW accepts in other contexts that it can’t deliver desired outcomes without third 
party involvement, yet we have difficulty engaging properly with you in an important 
case like this, which threatens fisheries worth millions of pounds; 
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v. we don’t think it’s unreasonable to expect to see all material relating to the 
application (in fact for it to be made publicly available on an open basis) without 
having to resort to FoI requests, which leave us very little time to do anything with 
what we discover; 

vi. we don’t think it’s unreasonable to expect an opportunity to make representations to 
you on all aspects of the case – it’s not a simple case where all the material was to 
hand at the outset. In fact the evidence and analysis has evolved significantly even 
since the DCO decision in June this year, including of course the fundamental re-
examination of the modelling, which you are now requiring and which should be 
thoroughly re-consulted on. 

b. FURTHER ENVIRONMENTAL INFORMATION: 

i. We maintain that material still being produced and considered, which for example 
radically changes the evidence and analysis base considered by the ExA, now 
amounts to further environmental information which should trigger the requirement 
to advertise, with 6 weeks for response:  

(a) one example is the fundamental reassessment of the modelling and its 
results;  

(b) another, the complete reassessment of the AEMP as to salmonid impact 
monitoring (which TLSB told us in July would be taking place);  

(c) yet another the reassessment of fish risks versus offset implied in the phrase, 
“It was proposed that a fisheries enhancement strategy was agreed to 
account for this ‘maximum’ loss” (Briefing Note p.2).  

We (the public) need to be provided with these further assessments and given fully 
adequate time to make representations on them, including expert inputs as 
necessary. 

ii. You might claim that you’re doing enough by extending our time to respond to 6 
weeks, when we complain, but: 

(a) giving us 4 weeks and then extending it prevents us from getting effective 
professional assistance (on this occasion it prevented us from engaging 
Swansea University – who were willing to provide expert analysis but only on 
something like a two-month turnaround basis – because of the initial 
timescale); and  

(b) there are other owners and organisations out there who have been deprived 
of the opportunity to see this stuff and who have no idea how things have 
developed: that’s not right. 
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c. “OTHER MATTERS”: 

i. As we’ve mentioned previously, the Marine and Coastal Access Act 2009 provides 
that “In determining an application for a marine licence (including the terms on 
which it is to be granted and what conditions, if any, are to be attached to it), the 
appropriate licensing authority must have regard to (a) the need to protect the 
environment, (b) the need to protect human health, (c) the need to prevent 
interference with legitimate uses of the sea, and such other matters as the authority 
thinks relevant.” 

ii. We’ve tried to get you to say whether you are taking “other matters” into account, 
so that we can make representations on those matters, but we’ve failed to obtain 
anything from you on this. 

iii. We now therefore ask you to have regard to the matters set out in the attached: 

(a) PASAS submission dated 21st October to the Welsh Assembly’s Enterprise 
and Business Committee; and 

(b) PASAS letter dated 1st December to Andrea Leadsom MP, Minister of State at 
the Dept of Energy and Climate Change. 

iv. These documents contain significant points in respect of: 

(a) energy considerations;  

(b) arguments about cumulative impacts and benefits of a suite of lagoons; and 

(c) socio-economic considerations. 

 

 
Yours faithfully 

 

 
 

Phil Jones, Director 

 


